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EXCERPTS  FROM  COLLECTION  OF  ESSAYS 
ON  PROBLEMS  OF  INTERNATIONAL  LAV/ 
RELATED  TO  THE  OREATER  EAST  ASIA  VJAfl 


A  REPORT  OF  STUDY 
CONCERNING 
HOSTILITIES  ON  THE 
OUTBREAK  OF  ’VAR 


I. 

Concerning  the  tir.o  for  hostilitios  to  open  on  the  out¬ 
break  of  war,  we  have  to  consult  the  Third  Treaty,  decided  at 
the  Second  Hague  Conference  v/hich  proscribes  that  hostilitios 
must  not  bo  oerforned  without  a  preliminary  notice  in  the  form 
of  an  ultimatum  wherein  a  declaration,  or  conditional  declara¬ 
tion,  of  war  is  included.  In  respect  to  our  first  hostilitios 
in  the  areas  of  Hartaii,  Hongkong,  Singapore,  etc.,  it  is  to 
bo  questioned  whether  they  wore  cormencod  in  compliance  with 
tho  above  montionod  treaty.  Although  it  appoars  that  Britain 
says  that  our  first  hostilitios  in  the  Malay  area  wore  opened 
on  the  ovening  of  Dec,  7th,  wo.  tho  reporters  of  this  study, 
could  not  clarify  the  actual  time.  Thero  sooms  to  be  grounds 
for  ontortaining  doubt  that  hostilities  wore  commenced  oarlior 
(in  practical  time)  (See  IV  below)  than  past  7*30  a.ra.  when 
the  U.S.  Ambassador  in  Tokyo,  being  invited  to  tho  Foreign 
Office,  received  the  memorandum  stating  as  regards  tho  negotia¬ 
tion  with  the  U.S. A.  "Japan  recognizes  that  tho  continuance  of 
negotiations  henceforth  in  hope  of  n  settlement  is  useless" 
or  some  time  after  8  a.n.,  when  the  British  Ambassador  in  Tokyo 
was  invited  to  the  Foreign  Offico,  and  informed  of  what  the  Jap- 
U.S.A.  negotiation  had  come  to;  needless  to  say.  earlier  than 
some  time  after  11  a.ru  when  the  Tokyo  diplomatic  representatives 
of  Britain,  the  U.S. A.,  Canada  and  Australia  wore  handed 
,  notifications  concerning  the  outbreak  of  war  in  the  Hawaiian 
’  area.  Thereupon,  two  problems  must  be  considered.  The  first 
problem  is  whether  the  memorandum  concerning  tho  negotiation 
which  was  handed  to  the  U.S.  Ambassador  at  some  time  after  7*30 
(  a.n.  on  8th  can  be  regnrdod  as  what  is  called  a  declaration  of 
war  in  Hague  Treaty  No,  III,  Tho  second  problem  is  whethor  tho 
Treaty  was  violated  or  not,  if  our  hostilities  in  either  Hawaii 
or  Malay  or  Hongkong  aroa  were  opened  oarlier  in  practical  time 
than  past  7  or  7:30  a.n.  v/hon  the  abovo-montioned  memorandum 
was  handed  to  the  U.S.  Ambassador  and  the  fact  was  made 
*  known  to  the  British  Ambassador,  assuming  that  the  memorandum 
could  bo  regarded  as  a  declaration  of  war;  or  earlier  than  some 
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tine  after  11  a.m.  when  the  diplomatic  representatives  of  Britain, 
the  U.S.A.,  Canada  and  Australia  received  explicit  notifications  of 
the  outbreak  of  weir,  assuming  that  the  memorandum  could  not  be  re¬ 
garded  as  a  declaration  of  war. 


Tne  first  is  the  question  of  whether  the  memorandum  concerning 
the  Jap-U.S.A.  negotiations,  which  was  handed  to  the  U.S.  Amoaseador 
at  sone  tine  after  7.30  a.m.  on  the  8th,  can  be  regarded  as  the 
"declaration  of  war"  referred  to  in  hague  Treaty  Ho.  III.  A  noteworthy 
fact  in  relation  to  this  problem  concerns  the  notification  given  by 
our  Government  at  the  outbreak  of  the  Russo-Japanese  War.  In  the  37th 
year  of  Meiji  (1904),  Minister  XVRINO  in  St.  Petersburg,  having  finished 
negotiations  on  6  Feb.,  gave  notification  to  the  Russian  Government, 
saying  that  Japan  would  retain  the  right  to  take  independent  action,  and, 
at  the  sane  time,  he  declared  his  wish  to  set  out  with  the  staff  of  the 
legation.  Professor  Westlake  recognised  that  this  notification  should 
be  regarded  asa  declaration  of  war.  Our  recent  notification  handed 
over  at  some  time  past  7.30  a.m.  on  the  8th,  however,  can  scarcely  be  rt 
garded  as  a  declaration  of  war,  because  it  included  no  preliminary  notice 
that  independent  action  is  being  taken  or  that  hostilities  are  being 
opened,  though  it  states,  "Japan  recognizes  that  the  continuance  of 
negotiations  henceforth  in  hope  of  a  solution  is  useless." 


above-  mentioned  memorandum  was  handed  to  tho  U.S.  Ambassador  and  tne  tact 
was  mode  known  to  the  British  Ambassador,  assuming  that  the  memorandum 
could  be  regarded  as  a  declaration  of  war;  or  earlier  than  some  time  past 
when  the  diplomatic  representatives  of  Britain,  the  U.S. A., 
Australia  received  explicit  notification  of  the  outbreak  of 

*  *  declaration 


11  a.m 

Canada  and _ 

war,  assuming  that  the  memorandum  could  not  be  regarded  os  a 
of  war.  (Repeated). 

Concerning  this  second  problem,  if  wo  ore  to  explain  that  there  wai 
no  violation  of  the  above  mentioned  Hague  Treaty  No.  HI,  we  think  that 
tne  following  five  points  ought  to  be  considered. 

(1)  To  take  into  consideration  not  the  relation  of  the  practical 
time  but  of  the  nominal  tine  on  the  day  when  the  war  broke  out. 

(2)  To  regard  as  hostilities  all  or  part  of  the  encirclement 
measures  taken  by  the  A.B.C.D.  group  basod  on  military  preparations  for 
economic  ruoture  and  preparedness  for  the  outbreak  of  war. 
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(3)  (Plainly  Speaking)  to  pick  flaws  in  Hague  Treaty  Ko  IV1 
itself,  say  either  that  the  treaty  itoeif  ,iar  turnod  out  tc  b*.  o'  -  'r  ? 
aort  of  bluff  or  simulacrum,  being  unn'clo  to  attain  its  original  aim 
as  regards  the  outbreak  of  war,  or  that  the  preecriptions  themselves 
in  the  treaty  are  unreasonable  and  hypocritical,  and  can  claim  no  reel 
raieon  d*etre.  considering  the  nature  of  wars  in  present  day  irtnr- 
national  relatione  upon  which  tho  fates  of  nations  aro  otaked. 

(4)  To  explain  that  as  it  refers  to  cases  when  the  right  of  self 
defence  or  of  self-preservation  is  exercised,  Hague  Treaty  Ho.  Ill  can 
be  disregarded  in  this  case. 


Vfe  wish  to  be(-in  wi.h  a  study  of  the  first  point,  that  is,  whether 
we  can  explain  vhj  rju-/iolation  of  the  Third  Hague  Treaty,  by  taking 
into  consideration  not  the  relation  of  practical  time  but  the  relation 
of  nominal  time  on  tne  dv  when  the  war  broke  out.  How  speaking  from 
the  point  of  view  01  so  called  nonln.-d  tine,  the  time  is  actually  tho 
sane;  but  because  tne  places  differ  tho  nominal  time  differs,  and  they 
sire  troated  as  different  hours.  T or  example,  supposing  that  the  dif¬ 
ference  of  time  botwoen  Tokyo  and  Hawaii  is  5  hours,  that  between  Tokyo 
and  Singapore  3  hours,  tho  nominal  hours  are  3  a.m.  in  Tokyo,  8  a.m.  in 
Hawaii  and  1  a.m.  At  Singapore,  while  they  aro  all  the  same  in  practical 
time. 

Suppose  that  we  declare  war  at  8  a.m.  in  ToIq’O  and  that  we  want  to 
assort,  with  nominal  time  as  a  standard,  that  we  shall  not  violate 
Hague  Treaty  Ho.  III.  As  we  open  hostilities  after  8  a.m.  in  both 
Hawaii  and  in  Singapore,  we  should  recognize  that  the  hostilities  may  bo 
commenced  in  Havai?  5  hours  before  the  practical  tine  of  delivering  the 
declaration  cf  -ar,  while  in  Singapore  they  cannot  be  opened  until  3 
hours  after  the  delivery. 

longitude 

Suppose  the  sort  where  hostilities  will  be  opened  is  oituated  ISO0/ 
east  from  Tokvo,  whore  tho  declaration  of  war  is  to  be  delivered.  *t 
is  an  extraordinary  phenomenon  for  hostilities  to  commence  one-half 
day  before  the  practical  time  of  making  the  declaration  of  war  without 
violating  tho  treaty  prescribing  notice  prior  to  hostilities.  On  the 
contrary,  if  the  spot  io  situated  180°  lonritr.do  woit  of  Tokyo,  the 
hostilities  cannot  be  oponed  before  half  a  day  has  passed  after  the 
practical  time  of  delivering  the  declaration  of  war.  ' 

A  theory  that  it  io  not  a  violation  of  tho  treaty  to  oyon 
hostilities  either  about  5  hours  or  about  half  a  day  in  the  practical 
time  before  the  time  of  delivering  the  declaration  of  war,  if  the 
hostilities  are  opened  in  the  spot  eaoh  of  Tokyo  whoro  the  declaration 
of  war  is  delivered,  cannot  bo  woighty  enough  to  be  an  interpretation 
of  Hague  Treaty  Ho,  III,  when  the  aim  of  the  Treaty  lies  in  the  pre¬ 
vention  of  hostilities  opened  suddenly  without  preliminary  notice. 


„  m 

l. 


PURL:  http://www.legal-tools.org/doc/f27b22/ 


Doc.  Ho.  lb.: 


Moreover,  It  will  be  impf'eriblo  In  roaMty  t"  open  hostilities  either 
about  2  hours  or  about  hr.if  a  flay  ir.  o.hxtical  t^ira  after  the  d-eli^e.-y 
of  the  declaration  of  wav,  according  tj  tno  above  er ample,  If  t.v> 
hostilities  are  to  bo  cotr'anned  in  a  spot  west  of  tno  place  '.ho 

declaration  of  war  is  deliverod.  In  view  of  this,  it  io  nct-vor'. hy 
that  Britain,  in  her  declaration  of  war,  claims  that  the  Japanpoe  troops 
tried  to  land  on  the  coast  of  Malaya  and  bombarded  Singapore  and  Eong- 
kOng  on  the  evening  of  Bee.  7th.  In  brief,  it  seems  to  be  too  hard  to 
Justify,  if  we  plead  non-violation  of  Hague  Treaty  Ho.  Ill,  by  tclc'ng 
into  consideration  nominal  tine  instead  of  practical  tine  on  the  day 
when  the  war  broke  out. 


Next,  let  us  study  the  second  point,  that  is,  whether  we  can 
explain  the  non-violation  of  Hague  Treaty  No.  Ill  by  regarding  all  or 
part  of  the  military  encirclement  for  economlo  rupture  and  preparedness 
for  the  outbreak  of  war  taken  by  the  A.B.O.D.  group  as  hostilities. 

All  or  part  of  the  measures  for  military  encirclement  based  on  economic 
rupture  and  preparedness  for  the  outbreak  of  war  taken  by  the  A.B.C.D. 
group  with  the  U.S.A.  as  its  centre  and  including  Australia,  may  be 
regarded  in  a  somewhat  Vague  Sense  as  hostilities,  for  they  were  taken 
with  enmity  towards  Japan.  But  the  word  "hostilities"  has  various 
meanings  and,  even  in  the  Hague  Treaties  alone,  the  so-called  "hostili¬ 
ties"  in  Hague  Treaty  No.  Ill  can  be  interpreted  in  a  completely  dif¬ 
ferent  manner  from  the  so-called  "hostilities"  in  the  10th  article  of 
Hague  Treaty  No.  V. 

In  the  latter  it  can  be  understood  to  indicate  either  an  act  of  war 
in  state  of  war  as  prescribed  in  international  law  or  a  military  and 
harmful  act  which  should  bo  recognized  as  bringing  about  a  state  of  war 
from  the  viewpoint  of  customary  international  law,  but  in  the  former 
it  1b  understood  in  a  somewhat  broader  sense  as  comprehending  all  harm¬ 
ful  military  measures,  paying  no  heed  to  whether  or  not  there  is  a  state 
of  war  as  prescribed  in  international  lew  whether  or  not  the  state  of 
war  is  caused  by  the  harmful  measures  themselves.  A  more  far-reaching 
conception,  though  a  little  vague,  allows  us  to  regard  economic  rupture 
or  large-scale  preparedness  wherein  some  Incidents  of  international 
strife  are  involved,  as  hostilities,  because  they  are  harmful  acts  per¬ 
formed  with  inimical  Intent.  But  hostilities  in  this  last  sense  cannot 
be  said  to  bo  the  same  as  the  so-called  "hostilities"  in  Hague  Treaty 
No.  III.  Supposing  that  they  be  the  same,  by  the  prescription  of  the 
Treaty,  the  commencement  of  such  an  act  without  a  previous  preliminary 
notico  in  the  form  of  a*  ultimatum  which  includes  a  declaration,  or 
conditional  declaration,  of  war  will  prove  to  be  a  violation  of  Treaty 
No.  Ill;  but  such  an  interpretation  is  practically  absurd.  For,  it  is 
quite  impossible  to  recognize  practically  the  stage  at  which  the  econo¬ 
mic  *  measures  or  military  preparedness  reed  preliminary  notice  in  the 
form  of  an  ultimatum  which  includes  a  declaration,  or  conditional 
declaration,  of  war  before  their  /its/  commencement.  Therefore,  it  is 
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difficult  to  argue  for  tho  non-violation  of  tho  Troaty  on  our  part 
'by  Bupyoeing  that  Japan  appealed  to  arms  after  her  enemies  A.3.C.D. 
had  opened  such  hostilities  as  violating  Hague  Treaty  Ho.  Ill  without 
prellninary  notice  in  the  forn  of  an  ultimatum  which  includes  a 
declaration,  or  conditional  declaration,  of  war,  regarding  economic 
rupture  or  preparedness  an  the  sorcallod  "hostilities”  in  Eaguo 
Treaty  Ho.  III. 


The  third  point  of  the  above  mentioned  second  problem  is, 
frankly  speaking,  to  find  fault  with  Hague  Treaty  Ho.  Ill,  which 
deals  with  the  opening  of  war.  We  wish  to  state  this  in  two  parts 
(a)  and  (b). 

(a)  Hague  Treaty  No.  Ill,  which  concerns  the  opening  of  war, 
prescribes  that  hostilities  cannot  be  comr.onoed  without  preliminary 
notice  in  the  form  of  an  ultimatum  which  Includes  a  declaration,  or 
conditional  declaration,  of  war.  This  treaty  was  concluded  for  the 
main  purpose  of  preventing  the  other  country  from  suffering  a  sudden, 
unexpected  action,  but  it  could  make  no  prescriptions  concerning  the 
tine  to  elapse  between  tho  preliminary  notice  and  the  first  hostilities. 
Moreover,  as  it  Pas  no  clear  prescriptions  concerning  the  place  where, 
or  the  organ  through  which,  the  declaration  of  war  is  presented  to  the 
organ  of  the  other  country,  one  may  say  that  it  suffices  to  present  it 
to  the  diplomatic  representative  of  the  other  country  in  one' a  own, 
regardless  of  whether  or  not  the  government  of  the  other  country  has 
notice  of  it  before  the  commencement  of  hostilities.  Thus,  the  original 
and  principle  aim  of  the  Hague  Treaty  Ho.  Ill  to  prevent  the  other 
country  from  suffering  a  sudden,  unexpected  offence  has  proved  unat¬ 
tainable,  leaving  room  for  such  an  interpretation  as  one  which  says 
that  it  is  not  a  violation  of  the  treaty  to  open  hostilities  in  a  far- 
off  land  only  some  20  or  30  minutes  after  the  delivery  of  the  declara¬ 
tion  of  war  to  the  diplomatic  representative  of  the  other  country  in 
one's  own  oapital.  Hence,  it  is  not  Implausible  to  say  that  the  Haguo 
Treaty  Ho.  Ill  is  nothing  but  a  bluff  or  simulacrum  and  that  there  is 

no  need  to  reopect  such  a  childish  treaty  at  the  outbreak  of  a  war  in 
whioh  the  fate  of  a  nation  is  at  stake. 

(b)  While  the  first  hoctilitios  in  case  of  a  war  whereupon  the 
fate  of  a  nation  is  at  etako  will  often  have  a  grove  influence  on  the 
weir  ae  the  whole,  Hague  Treaty  Ho.  Ill  prohibits  opening  hostllltioo 
unless  we  give  preliminary  notice  to  the  other  country,  thus  letting 
her  have  tine  to  prepare  resistance  and  counter-attacks.  In  view  of 
actual  international  relatione,  this  original  purport  of  the  Treaty  is 
unreasonable  and  quixotic,  ,'jid,  more  omphatioally  speaking,  Hague  Treaty 
Ho.  Ill  nay  be  said  to  bo  so  lmpouelblo  ard  hypocritical  that  it  ie  unable 
to  claim  from  the  first  a  real  mean  d:ctre  in  actual  international  re¬ 
latione.  Sudden  hostilities  mutt  be  a  formal  \iolation  of  the  Treaty, 
but  it  is  not  implausible  to  explain  that  it  not  eo  blonable  to  open 
hostilities  ahead  of  the  othor  country  when  the  war  would  break  out  at 
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any  moment,  both  of  the  nations  being  well  prepared,  looking  at  it  from 
the  viewpoint  of  actual  international  relations. 

However,  we  cannot  overlook  some  great  faults  in  those  explanations 
which  find  fault  with  Hogue  Treaty  No.  Ill,  In  the  case  of  (a),  the 
aim  of  the  Treaty  ray  not  he  attninod,  though  there  he  no  formal  viola¬ 
tion  of  the  Treaty;  hut  wo  cannot  conclude  from  this  that  wo  ray  dis¬ 
regard  the  Treaty  and  violate  it  formally.  Since  Hague  Treaty  No.  Ill 
romains  in  force,  it  would  he  difficult  to  say  that  hostilities  carried 
out  without  any  previous  knowledge  of  the  government  of  the  other  party 
aro  not  a  violation  of  the  said  troaty,  altnough  hostilities  are  usually 
carried  out  prior  to  the  proclamation  of  war.  But  the  treaty  does  not 
call  it  unlawful  to  open  hostilities  as  soon  as  the  proclamation  of  war 
io  delivered  to  the  enemy  government  either  directly  or  through  diplo¬ 
matic  channels.  If  I  am  allowod  to  make  some  comments  on  paragraph  (h), 
I  should  like  to  say  that  such  an  action  as  to  fail  to  conform  with 
Hague  Treaty  No.  Ill,  which  is  still  in  force,  could  not  escape  being 
branded  as  a  treaty  violation  from  the  point  of  viow  of  actual  inter¬ 
national  law  even  though  Hague  Treaty  No.  Ill  ho  unreasonable  and  hypo¬ 
critical  and  even  though  it  nay  not  conform  to  actual  international 
relations.  Even  if  I  wero  to  cito  Paragraphs  (A)  and  (3)  separately, 
from  the  standpoint  of  international law,  they  have  no  power  to  Justify 
hostilities  initiated  in  violation  of  Hague  Treaty  No.  III.  To  find 
fault  with  Hague  Troaty  No.  Ill  for  these  reasons  and  that  those' 

r eat; one  .pro  in  agreement  with  the  following  diocussion  on  paragraph  IV 
may  give  some  sense  of  satisfaction.  Especially  Paragraph  B,  with  the 
provisions  concerning  the  rights  of  self-preservation  and  oelf-defencc, 
will  provide  useful  supplimentary  reasons,  whon  one  wants  to  insist  that 
one  has  a  right  to  ignore  tho  third  Articlo  of  tho  treaty,  provided  that 
one's  existence  is  endangered. 


Lastly,  I  want  to  study  the  claim  of  the  right  of  self-preservation 
and  self-defense,  as  I  think  I  still  cannot  clearly  indicate  the  non¬ 
violation  of  the  treaty  by  my  above  statement  with  regard  to  the  prosont 
war,  even  though  there  are  various  othor  points  to  be  conoiderod. 
(Reference:  IV  or  VI  Chapter). 

Tho  right  of  self-proeervation  was  formerly  recognized  almost 
unanimously  by  the  scholars  of  international  law  as  one  of  the  fundament¬ 
al  righto  of  a  nation,  but  the  prevailing  theory  at  present  is  that  a 
nation  has  no  right  of  solf-preoerwation,  though  that  of  self-defence  is 
recognized.  Some  Juriets  use  tho  torn  the  right  of  self-preservation, 
but  they  recognize  that  it  ouuea  within  the  Bcopo  of  self-defense  (for 
example  Oppenheim).  Some  ot.icr  echo?,  ora  acknowledge  the  right  of  self- 
precervation,  but  that  which  they  recognize  as  ttn  import  is  nothing 
nore  than  the  right  of  self-defT.*.-'. (*or  example  uoj1).  However,  among 
the  Jurists  of  recent  tlne3,  r.u;h  -3  r.Jv’.ar,  ®..h  A.iorlcan  Scholars  such 
as  George  Grafton,  ^irsan,  Heishov,  and  Game’’,  g.i'ze  the  exiotonce 
of  the  right  of  eelf-preservatiun.  Or  within  the  ecopa  of  international 
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law,  in  addition  to  urgent  (NOTUEHR)  action  in  regard  to  eelf  defense, 
Kollar,  for  instance,  recognizes  an  aot  of  urgency  ( NOT  ST ANDKANDLUN G ) 
which  is  similar  to  the  right  of  self-preservation,  based  on  German 
penal  law.  (Checker's  note:  in  this  case  Jiko  hozenken  is  used  instead 
of  Jiko  hozenken). 

The  theoretical  basis  of  recognizing  the  right  of  self-preservation 
Jointly  with  the  right  of  self-defense  is  to  be  acknowledged  in  present 
International  relations.  But  as  the  two  rights  are  not  clearly  considered 
separately  in  international  convention,  1  shall  refer  to  these  points 
some  other  day.  At  present  in  this  place  1  shall  give  a  short  discussion 
of  the  theoretical  differ  aces  bolveen  the  right  of  self-preservation 
and  that  of  self-defense.  However,  it  must  be  noticed  that  not  only  are 
they  scarcely  considered  separately  in  international  convention,  but  nowa¬ 
days  the  thought  of  absolutely  denying  the  right  of  self-preservation  is 
prevailing  as  1  mentioned  above. 

According  to  the  simple  theory  which  recognizes  the  two  rights 
separately,  the  right  of  self-preservation  in  the  narrow  senee  takes 
precedence  over  the  ordinary  rights  of  other  countries,  belonging  to  the 
rights  of  necessity  (JHOIT  DE  NECESSITE)  just  like  the  right  of  self- 
defense.  The  exercise  of  this  right  is  to  too  recognized  only  within  the 
limits  of  necessity  in  case  danger  threatens  the  rights  or  other  legal 
interests  which  are  championed  by  this  right.  In  the  case  of  the  right 
of  self-defense,  it  shall  be  oxeroinod  in  order  to  protect  its  own  rights 
and  legal  interests  in  case  of  being  attacked  by  other  nation.  It  shall 
not  be  employed  against  the  attacking  nation  until  the  attack  is  actually 
made  or  the  possibility  of  it  imponds,  whilo  the  right  of  self-preservation 
in  the  narrow  senee  will  be  active  when  the  existence  of  a  nation  (or  some 
important  interests  which  are  tantamount  to  its  oxistenco)  are  in  immediate 
danger.  It  should  be  recognizod  that  this  right  is  exercised  even  against 
a  third  power.  In  the  case  of  the  right  of  self-defense,  interpreting  it 
according  to  the  tendency  to  place  it  in  tho  same  category  as  the  right  of 
self-defense  in  domestic  law,  it  appears  that  it  should  be  recognised  that 
it  can  become  activated  in  case  of  danger  threatening  rights  or  interests 
that  are  not  extremely  trifling;  without  restricting  necessarily  to  cases 
of  danger  threatening  existence  (or  important  intorosts  of  about  the  same 
degree). 

When  one  thinks  over  the  situation  at  the  outbroak  of  the  present  war 
(which  shall  bo  mentioned  in  Chapter  VIII)  it  will  bo  clearly  understood 
that  interests  important  for  tho  existence  of  this  country  were  in  imminent 
danger.  Accordingly,  if  the  right  of  self-preservation  in  the  narrow  sense 
is  recognized  in  international  relations  we  can  declaro  that  we  are  en¬ 
titled  to  disregard  the  provisions  of  Hague  Treaty  No.  Ill,  in  so  far  as  it 
is  necessary  to  protect  the  right  of  oelf-prosorvrtion.  From  the  stand¬ 
point  of  the  right  of  self-dofenso  there  is  a  doubt  as  to  whether  we  could 
claim  a  basis  for  saying  that  tho  situation  at  tho  outbreak  of  war  (to  be 
explained  in  Chapter  VIII)  implied  an  attack  against  our  country.  Therefore 
it  might  be  said  that  our  country  was  not  responsible  for  the  violation  of 
the  troaty  oven  if  it  were  a  fact  that  we  disregarded  Hague  Treaty  No.  .Ill, 
because  the  right  of  self-defenso  has  priority  ovor  all  treptios.  A  note- 
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worthy  thing  in  this  regard  Is  that  Germany  justified  her  aggression 
against  Belgium  under  the  plea  of  tho  right  of  self-defense  at  the 
time  of  the  First  Great  War.  Hor  Justification  was  that  the  attack 
was  made  against  Germany  by  Belgium  (Kohler)  or  France  (Chambrun). 
Comparing  the  situation  before  tho  outbreak  of  this  war,  which  I  shall 
explain  in  Chapt.  VIII,  to  the  conditions  before  tho  invasion  of  Belgiv 
it  goes  without  saying  that  there  is  more  reaoon  to  recognize  the  exis¬ 
tence  of  an  attack  in  the  formor  case. 

nn. 

The  U.S.  authorities,  in  spite  of  the  fact  that  the  negotiation.-- 
with  our  country  wor-  uadcr  way.  tore  planning  not  only  an  economic  break 
with  our  country,  wu*  wore  also  devising  a  scheme  of  zealous  oppression, 
hand  in  hand  with  England  and  other  satellites,  and  wore  furthering  the 
so-called  A.B.C.D.  plan. 

Together  with  the  progress  of  hor  enormous  naval  construction  program, 
the  U.S.  was  proceeding  with  tho  gradual  strengthening  of  her  naval  and 
air  bases  in  the  Pacific  area.  In  the  Philippine  Islands;  she  was  making 
many  preparations  for  the  purpose  of  initiating  war  from  August  on,  such 
as  the-’ construction  of  alrodromeB,  the  sending  of  more  troops,  the  sudden 
despatch  of  submarines,  the  importing  of  many  planes,  large  quantities  of 
arms,  ammunition,  and  equipment,  the  installation  of  anti-aircraft  guns 
all  along  the  seacoast,  mine  laying  in  Manila  Boy,  and  no  on.  Moreover, 
in  tho  sane  manner,  that  the  U.S.  steamers  on  the  Pacific  line  bound  for 
the  Orient  had  been  armed,  the  U.S. A.  was  going  to  propose  to  Britain 
tho  dual  use  of  the  port  of  Singapore  and  to  demand  recognition  from  the 
Butch-Indies  and  Australia  for  the  use  of  military  bases.  She  also  in¬ 
tended,  as  concerns  China,  to  prevent  the  Burma  Route,  the  sole  line  of 
transportation  for  supporting  Chiang,  from  breaking  down  and  declared  that 
she  would  insure  land  transportation  by  sending  her  air  forces  to  patrol. 

The  British  Govornor-Genoral  of  Malaya  had  declared  a  state  of 
emergency  and  had  suddenly  organized  the  East-Asia  Fleet,  appointing 
Admiral  Thomas  Philippe  its  Comrander-in-Chief .  He  received  reinforce¬ 
ments  of  artillerymen  and  engineers  from  Britain  proper;  more  warships 
were  despatched  from  tho  Indian  Ocean  and  from  South  Africa.  By  assemb¬ 
ling  tens  of  thousands  of  soldiers  on  the  frontier  of  Siam  and  Malaya 
Tinder  the  pretext  of  defending  Malaya,  he  showed  that  the  time  was  ap¬ 
proaching  when  Britain  would  invade  Siam.  British  air  forces  were  also 
reinforced  with  the  help  of  America.  There  wero  several  military  con¬ 
nections  between  Britain  and  the  Chung-King  Government  in  the  Burma  area, 
and  the  actual  state  of  affairs  was  that  the  British,  American  and 
Chinese  military  preparations  against  Japan  wore  proceeding  day  by  day. 

Tho  A.B.C.D.  federation  had  alroady  added  Australia  to  its  me  bership 
and  Soviet  Russia  seemed  ready  to  Join  at  any  time.  Keeping  close 
political,  military  and  economic  connections  with  one  another,  they  were 
trying  to  check  Japan's  develooment  to  the  South,  and  it  was  recognized 
that  the  blockade  was  being  strengthened  day  by  day,  in  preparation  for 
the  beginning  of  a  war. 


These  conditions  showed  the  impending  pressure  againet  Jqpan 
and  obviously  involved  an  immediate  threat  for  Jaoan  of 
the  vital  interests  of  her  national  existence. 

right  of  self-preservation  can  he  recognized  to  exist  in  the  presen 
ufSrnltuSl  relation.,  «.  may  con.ld.r  that  It  may  he  that 

wo  could  disregard  the  prescription  of  Hague  Treaty  No.  Ill  as 
a  caoo  when  the  right  of  solf-prooorvation  in  the  narrow  ocnse  was 
active,  which  right  is  superior  to  the  rights  of  other  COUI1j'rJ;0®* 
SSrtleroore,  it  is  possible  to  argue  that  it  was  the  case  when  the 
right  of  self-defence  C6uld  be  active,  because  the  blockade  agai 
ovJ  country  which  was  carried  out  with  the  realization  tha.  war 
would  begin  and  which  was  pursued  with  inimical  intent 
garded  m  a  sort  of  attack  or  a  throat  of  an  approaching  attack, 
attempting  to  decide  Japan's  fate  economically  and  militarily. 


IX. 


In  conclusion,  though  there  can  be  various  considerations  con- 

isvsres*  z.  m  e‘s!**iw* 

treaty  (See  VI  above) ,  as  well  as  by  claiming  the  rights  of  self 
defence  and  of  self-preservation. 

The  situation  which  I  mentioned  in  Ohspter  VUI  can  be  called  ft 
case  when  the  right  of  self-preservation  (assuming  that  it  J8 
was  active,  and  that  there  is  room  to  claim  it  was  a  case  whan  the 
richt  of  self-defense  was  in  force.  In  perusing  the  Imperial  edict 
promulgated1 at^thie  time,  we  are  advised  that"there  is  n< >  other  ^ ter- 
nativo  for  the  Empire  except  to  spring  up  and  crush  all 
the  sake  of  its  self-preservation  and  self-defense.  This  r  ^ 
the  coexistence  of  the  rights  of  self-oreservation  and  of  8^-^e- 
'Ij-f.-.'.r  t.V;t  rit:i  t-Vt  CAturo  reader,  t  o  propriety  of  on.  o^planatio. 
for  ovr  dicro~_rd  of  Ha.uo  Treaty  No.  Ill  is  self-evident. 
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